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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD MAR 42005

PEOPLEOFTHE STATE OF ILLINOIS, ) Pollution ControlBoard
by LISA MADIGAN, AttorneyGeneralofthe )
StateofIllinois, )

)
Complainant, )

) PCBNo. 04-207
v. ) (Enforcement)

)
EDWARD PRUIM, anindividual, and )
ROBERTPRUIM, anindividual, )

)
Respondents. )

NOTICEOF FILING

TO: Ms. DorothyGunn,Clerk Mr. ChristopherGrant
Illinois Pollution ControlBoard AssistantAttorneyGeneral
JamesR. ThompsonCenter EnvironmentalBureau
100 W. RandolphStreet,11-500 188 W. Randolph,20thFloor
Chicago,IL 60601 Chicago,IL 60601

Mr. BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
100 W. RandolphStreet,Suite 11-500
Chicago,IL 60601

PLEASETAKE NOTICE thaton March4,2005,we filed with theClerk oftheIllinois
Pollution ControlBoardanoriginal andelevencopiesofRESPONDENTS’RESPONSETO
COMPLAINANT’S MOTION TO STRIKE AFFIRMATIVE DEFENSES,a copyofwhich
is attachedandherewithserveduponyou.

AttorneyforRespondent
MarkA. LaRose
ClarissaC. Grayson
AttorneyNo. 37346
LaRose& Bosco,Ltd.
200 N. LaSalleStreet,Suite28.10
Chicago,IL 60601
(312)642-4414
Fax(312) 642-0434

THIS FILING IS SUBMITTED ON RECYCLED PAPER



BEFORE THE ILLINOIS POLLUTION CONTROL BOAR1~,4Ar,
2005

PEOPLEOF THE STATE OF ILLINOIS, ) p~j~TEOF ILLINOIS
) Il rol Board

Complainant, )
)

vs. ) PCBNo. 04-207
) (Enforcement)

EDWARD PRUIM, anindividual, and )
ROBERTPRUIM, anindividual, )

)
Respondents. )

RESPONDENTS’ RESPONSETO COMPLAINANT’S MOTION TO STRIKE
RESPONDENTS’ SECOND AFFIRMATIVE DEFENSE

Thismattercomingbeforetheillinois PollutionControlBoard in Respondents’Responseto

Complainant’sMotion to Strike Respondents’SecondAffirmative Defense,EdwardPruim and

RobertPruim,Respondents,byandthroughtheirattorneys,LaRose& Bosco,Ltd., andin support

thereof,stateasfollows:

1. BecauseComplainanthasrepliedto Respondents’first affirmativedefense,

Respondents’presentresponse,therefore, will only addressComplainant’sMotion to Strike

Respondent’ssecondaffirmative defense.

2. Respondents’secondaffirmative defensestatesasfollows:

“This Complaintis barredbecauseComplainanthasfailed to statea claim for personal
liability undertheAct by failing to allegesufficientfactsestablishingthat Respondenthad
personalinvolvementor activeparticipationin theactsresultingin liability. Complainant
hasmerely set forth allegationsof Respondent’sinvolvement and participationin the
managementof thecorporation,which areinsufficientto establishpersonalliability under
theAct.”

3. ComplainantarguesthatRespondents’secondaffirmative defenseis improperand

legallyinsufficientbecauseit attacksthelegal sufficiencyofthecomplaintandisnothingmorethan
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arestatementof its Motion to Dismiss,whichhasalreadybeendeniedby theBoard.

4. Complainant’sargument,however,missesthemark. The affirmative defenseof

failure to stateacauseofactionassumes~ forthepurposeofthedefensethattheallegationsare

truebut arelegallyinsufficient. Stratmanv. Brent,291 Ill.App.3d 123, 129, 683N.E.2d951, 955

(1997); 735 ILCS 5/2-619(a)(9).Thedefenseof failure to stateacauseofactionmayberaisedat

anytimeby motion,answer,orotherwise. 735 ILCS 5/2-619(d).

5. Alternatively, if Complainant’sMotion to StrikeRespondents’SecondAffirmative

Defenseis grantedbytheBoard,Respondentsherebyrequestthattheissuescontainedin its second

affirmative defensebe preservedandthat Respondentsbe permittedto presentevidenceat trial

concerningthesecondaffirmative defense.

WHEREFORE,basedontheforegoing,thepartiesrespectfullyrequestthattheBoarddeny

Complainant’sMotionto StrikeRespondent’sSecondAffirmative DefenseandallowRespondents

to presentevidenceathearinginsupportthereof~oralternatively,thattheBoardorderthattheissues

containedin Respondents’SecondAffirmative Defensebe preservedand that Respondentsbe

permittedto presentevidencein supportthereofathearing.

s tfully Submitted,

~LL2~c~~
OneofRespondents’Attorneys

Mark A. LaRose
ClarissaC. Grayson
LaRose& Bosco,Ltd.
200 North LaSalleStreet,Suite2810
ChicagoIL 60601
(312)642-4414
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CERTIFICATE OF SERVICE

The undersigned,an attorney,on oathstatesthat shecausedto be serveda copyof the
foregoingRESPONDENTS’ RESPONSETO COMPLAINANT’S MOTION TO STRIKE
RESPONDENTS’ SECOND AFFIRMATIVE DEFENSE to the following partiesof record,
byhanddeliverythis

4
th dayofMarch,2005:

Mr. ChristopherGrant
EnvironmentalBureau
AssistantAttorneyGeneral
188 WestRandolphStreet,20t~~Floor
Chicago,1L60601

Ms. DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.RandolphStreet,11-500
Chicago,IL 60601

Mark A. LaRose
ClarissaC. Grayson
AttorneyNo. 37346
LaRose& Bosco,Ltd.
200N. LaSalleStreet
Suite2810
Chicago,IL 60601
(312)642-4414

Mr. BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
100 W. RandolphStreet,Suite11-500
Chicago,IL 60601

AttorneyforRespondents ‘I
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